PUBLIC VERSION

UNITED STATES INTERNATIONAL TRADE COMMISSION

Washington, D.C.

In the Matter of

CERTAIN MOTION-SENSITIVE SOUND Inv. No. 337-TA-773
EFFECTS DEVICES AND IMAGE DISPLAY
DEVICES AND COMPONENTS AND
PRODUCTS CONTAINING SAME

ORDER NO. 53:  INITIAL DETERMINATION GRANTING JOINT MOTION TO
' TERMINATE INVESTIGATION AS TO RESPONDENT 3M
COMPANY; AND
ORDER DENYING MOTION DOCKET NO. 773-034 AS MOOT
(November 17, 2011)

On October 14, 2011, Complainant Ogma, LLC (“Ogma”) and Respondent 3M Company
(“3M”) filed a motion to terminate 3M from the Investigation based on a settlement. (Motion
Docket No; 773-064.) Movants explain that they have executed a settlement agreement
(“Agreement”), which they attached to their motion. (Mot. Mem. at 1.) Other than the Agreement,
Ogma and 3M represent that there are no agreements, wriften or oral, express or implied between
them concerning the subject mafter of this Investigation. (/d.) In support of their motion, Ogma
and 3M argue that termination as to 3M would not be adverse to the public interest. (/d. at 1-2.)

On October 18, 2011, the Commission Investigative Staff (“Staff”) responded in support
of Ogma and 3M’s motion. Staff notes that termination is appropriate and would not run counter
to the public interest. (Staff Resp. at 3-4.)

The Commission’s Rules permit termination of the Investigation in whole or in part with

respect to one or more respondents on the basis of a settlement. 19 C.F.R. § 210.21(b)(1). In

satisfaction of 19 C.F.R. § 210.21(b)(1), as noted above, Ogma and 3M have attached both public
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and confidential versions of the Agreement, and have made a statement that they have no other
agreements concerning the subject matter of this Investigation. (Id)

In the case of a proposed termination by settlement agreement,

the parties may file statements regarding the impact of the proposed termination on

the public interest, and the administrative law judge may hear argument, although

no discovery may be compelled with respect to issues relating solely to the public

interest. Thereafter, the administrative law judge shall consider and make

appropriate findings in the initial determination regarding the effect of the proposed

settlement on the public health and welfare, competitive conditions in the U.S.

economy, the production of like or directly competitive articles in the United States,

and U.S. consumers. '

19 CF.R. § 210.50(b)(2). Ogma, 3M, and Staff believe that granting the joint motion would not
be contrary to the public interest. (Mot. Mem. at 1-2; Staff Resp. at 3.) Furthermore, termination
of litigation under these circumstances as an aiternative method of dispute resolution is generally
in the public interest and will conserve public and private resources.

For good cause shown, it is the Initial Determination of the Administrative Law Judge that
the motion to terminate the Investigation as to Respondent 3M Company (Motion Docket No.
773-064) should be GRANTED. The Investigation remains pending against Respondents JAKKS
Pacific, Inc.; Kyocera Communications, Inc.; Nintendo Co., Ltd.; Nintendo of America, Inc.;
Toshiba Corporation; and Toshiba America Information Systems, Inc. Because the Investigation
is no longer pending against 3M, the Administrative Law Judge finds that 3M’s renewed motion
for summary determination of no violation of Section 337 on the basis of a license (Motion Docket
No. 773-034) should be DENIED as moot.

This Initial Determination, along with a non-confidential copy of the Agreement,’ is hereby

certified to the Commission. Pursuant to 19 C.F.R. § 210.42(h), this Initial Determination shall

1 The Commission’s Rules require both confidential and public versions of agreements. See 19 C.F.R. § 210.21(b)(1).
Copies of the confidential or public versions of the Agreement are attached to the respective confidential and public
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become the determination of the Commission unless a party files a petition for review of the Initial
Determination pursuant to 19 C.F.R. § 210.43(a), or the Commission, pursuant to 19 C.F.R. §

210.44, orders on its own motion a review of the Initial Determination or certain issues herein.

% ames Gildea

Administrative Law Judge

SO ORDERED.

versions of this Initial Determination.
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Executipn Copy

: This SE‘I‘H FM}:N [ AGREF&%}% T {this *Agreement™) is made and enered into as of
October 3, 2011 {the *Effective Dute™ by and between Plaintiff Ogma LLC. a company
organized and existing ander the laws of Texas, having offices at 3301 W, Marsk gl Ave., Suite
303, ngwem Texas 75604 (“Plaintiff™) on the one hand; and 3M Company, a corporation
: _urgamzed -and existing under the laws of Delaware and having offices at 3M Cenier, St Paul,
MN Sﬁ%*ﬁ% {~Defend _:"}, gnd 3M Innovative Properties Company ("3M IPC™), a
) m’sorgamz and cxisting under the laws of Delaware, having offices at 3M Center. St.
i’&n}‘ MN 55 144-1&0@ on the Gmefhand. Plaintiff and Dsfen;&nt and IM IPC are mdmduxiiv

mfen'ed 10 hewn as 2 "m * and collectively as the “pa

- WHEREAS. Psemmff has ﬁied an action against Defendant for infringement of at least
onie of the Patents in Suit (as that term is defined below) in an action styled Ogma, LLC v 3M
C’ompmr} et al,, Civil Acnoa No. 2011 178, pmdmg in-the United States District Court for
thc Easiern District of Tcxas, Marshaﬂ Dms:on (the “Eastern District of Teéxas Action™};

_ WHJ\ . Plaintiff, as Cnm;:!amant, has na:m:d i)efendm as a Respondent in a
wmp!mm for infringement ofat least one of the Patents. in. Suit {as that lerm is defined below) in
an investigation styled In the Matter of Cerfuin Motion-Sensitive Sound Effects Devices And
Image. Dmpim Devices Aned C’ampmm And Products Comtaining Same, Investigation No. 337~
TA-T87. now. consolidated into Investigation No. 337-TA-773. pending in the United States
International Trade Commission (the “ITC Invostigation™ and, coilectweh with the Lasu.m

~Districtof Texas Action, | the “Litigation™):

W'{Ii;ﬁ»‘&‘i. Dcﬁmdam has demnd habﬁ\ty inthe ngamn‘

%’HEREA&. the parties m.sh toenter ::nm-thls.Agreextzcn!;.

WHEREAS, Defendant dcs:res to obitain a ‘covenant tot 1o sue and license under the
Patents in Suit {as- that. term is defined below), Plaintiff’ desires 10 grant such rights, and the
partics desirc to settle the L :txgmm pursuant o the terms and condmons of this Agreement.

NOW, THEREFORFE, in considetation of the above promises and mutual covenants
hercinafter eonlamcd, ihc partics agrsc as folh;ws'

emo

As zwnd in this Agreement: the ﬁilowmg terms shall have the ﬁlﬂawing meanings:

: Defendam Afﬁhaie af & patty means any corporation, company, ar pther business
entity that is owned.. controlled directly or indirectly by, or under common conirol with.
,_I}efaadam‘ and any divisions thereof. - For purposes of this deﬁmtton, “control™ raeans. the
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possession, directly or indirectly, of the power 10 ﬁlmci or ¢ause the direction of the management
- and policies of such entity. whether through ownership of voting securities. or other interest
inchiding withont Himitation ownership of any warrant, ‘option or other interest, by contract or
therwise (35 1o which owsiership of more than 50% conclusively establishes control), thther_
comrol i obwined or acquired prior 10 o afier the Eﬁmm Date. IMTPC is for the purposes of

this ayreement & Defendant Affiliate.

“Plaintiff Affiliates™ mesns {z). any branch, divi ision or operatinig unit wxdn_n Ogma LLC:

(b} -any ¢orporation, company, joint veniure. partnership. finn. subsidiary. or other entity

formerly, now, ar hereafter controlled by Gwa LLC, where “control " tiicans the ownershx;z of &

least 50% of the voting cquity (either dm:cth* of indirectly through one or more wholls-owned
subsidiaries) or, in the case ofa nOR-CHrporate person, equivalont interests of such pcrson.

Jicensed Products™ means any. and all past, current- and ﬁnure products, services;
svstems, -tcchmiagms, software, hurdware, combinativns, components, applications, modulcs.
processes. solufions, or methods of Defendant or: DefendantA ffiliates that infringed or pract
br, alone or i combination with pther cotgponents, products. or processes, whether or not mch
other ::nmpunmts. p!mincﬁ or proceascs are made, sold, ‘or used by Defendant, would infringe
- or practice onc or more claims of the Licensed Patents that (i) has not been revoked o held.

unenforceable or invalid by a decision of a court or other governmient agency or. competent
- jurisdiction that is unappealable or nnappealed within the time allowed for appeal, or(u; has not
been sbandened, disclaimed or admited 1o be invalid or xmenfarceabie !hmugh reissue or
éimciaxmcr '

“Patents.in Suit” medns the United States. patents: Histed on the dttached Exhibir A, and (i)
all vther patents and patent applications (and ) patents resulting from such patent appixcatmns)_'
owtied by, filed by or-on behalf of, or assigned to Plaintiff prior to or as of the Effcetive Daie, or
as 1o which Plaintiff holds any actual or potential enforcement rights, or the right to grant .
licenses-under or covenants not to sue, prior o or as of the Effective Daté; (if) all ‘Patent :
applications (and patenis resulting from siich ‘patent applications) that have the same
gpecxﬁcaiam in whole of in pan, as the patents or patent applications st forth in the foregoing:
{iii) all paténts and patént applications {and all patents resulting from such pmcm applications) -
that PlaintiY owned. or had the right 1o enforce, license or covenant not 10 sue prior 10 or as of
the ki’femvc Dates{iv) alt ‘other putents. and paiem: ap;:hcamns {and all paerits rcsumng from
such patent applications) to which Plaintiff acquires ownership or enforcement rights.aller the
Effective Date that cover products or services sold by Defendam prior to or as of the Effestive
Date; and (v)all parents, divisions, continnations; eommuanons-m-pau, forcign or international
counterparts, reissues and/or reexaminations-of any of the faregqm and/or all other patents and -
?atem applications ¢laiming the benefit of the ﬂhng date in. whole ot .in part from any of the
ﬁnf:gomg

_ “Petson” ‘mcans -an mdmf;'f_ L trast,’ cmpamison, pammrsh:p joint ‘venture, limited
habﬂﬁ\ ‘company. assuciation. mnﬂmmmd mxm&n of other legal or gﬂ‘femm&nzﬁ} m

"I‘bwﬂ

" means a:Pm other than a:party 1o this Agreement.
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Amcm H

_ucmsﬁ RELEASES A XD COVI ENANTS

21 License I'immi’f for useif and For P}amttﬁ' Aﬁiim is and ﬂmr
- respellive SBCCesSors, heanse& and ‘assigns, and those in privity with any ene of the foregoing
hereby grants o Defendant apd E&fmdant Afﬁimtes a fully paid-up. non-exclusive, irrevocable,
worldwide ficense 10 ma&a. have made, use, have used. scll have sold, offer for sale, have
- offered for sale, provide. have provided. import or athcrmsc ‘exploit in any manuer the Licensed
Products onder the Patents in %ms

22, azm"i g Reicase of S Defdndan g Pla.;mii‘{ for itself and for. Plaintiff

e
- Affiliates. its and s?mtr respective successors, licensees and-assipns, and those in privity with any
onc of the foregoing, releases Defendant and Defendant Affilistes, and their respective
giicoessors. assigns, officers; directors, sharcholders, ‘managers, members. employees, agents,

‘experts, consulianis, attorneys, customers, suppliers. end users, technology partners. retailers and
. dxsmbmm ﬁ*om am ami aii habihiy pnor o ihe Eﬁecn\'ﬂ Dnte m}awd toz 1) mfnngemem af

cmaduc: af seidement negetmtmns fexcept fm* repaesenmmns or ahl lgatmns exprcssiv mcludcd
i this Agreement); and {jv) any-and all other cluims that could have been ‘made by Plaintiff

against Defendant. Except as specxﬁeﬂ i this Section 2.2 and clsewhiere in this Agmcment the
rcietasc set forth in this Sacum -2 expressly exciu&es the pmducts and servives of any Third

Pments in Sw! wth rcspeci 0 ﬂtc_ ct:;xscd }’mdm:ts. n cansxdcmnon m‘ the terms hercm
Plaintill further covenants nof i sue Defendant’s or Defendant Aflilisles” customers. sup;ﬂ;ers
end users, technology parmers, retailers and distributors for mfrmgemem of the Patents in Suit
: seleh w:th rcspecz 0 makmg, hsmng made wsmg, seilmg, offering for sale, providing, licensing,
-offerin posing-of the Licensed Products. Except a5
-xpéc:ﬁcd m ﬁus Sec:ton 23 ami elsewhere m this Agreement, the covenant sei forth: m this -
.3 ' fade ";.'_'__'Z.}isandscn:cesufm} Third Party.

: mmme}:s ﬁ'om habﬂxt} mlaxed to the wndmx of thc Lxlxgalmn and xhe cmduct csf setﬂameai-'
mgmmmns {except mffepreseatatmnscrabhgmﬁns cxpfcssly mcludedmﬁm greement).

cleases. The releases i m tl‘us ’Agt@gmcnr include an expnm. mfemad.
krgowmg and voamﬁa__n' mer and mh _ ' ]

Kk
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causes of action, damages, losses, costs and gxpenses, and the parties hereto voluntarily and with
full knowledgr of s sxgmﬁcannc expmsslv waive and relinguish any. and all nghts they may

" have under any state or federal statute, rule or common Jaw principle, in taw or equity, relating lo-
limitatious on general releases. The partics voluntarily -and with full knowiedge of ts

- significance, expressly waive and relingwish any and all rights they may have under any state or
foderal statuse, rulé or cominon law principle; in law or cqmty #elating to limitarions on refeases.,
Specifically. coch party herehy. expressly: waives any rights it may have under Cahfom:a le
Code Section 1542 (or any other Jaw) which provides that‘

“A general release does not extend to claims which the

creditor does nat klww or snspect to exist in his favor
: i elease, which if known by

inm mnst hw.e'matenaﬁv aﬁecied his settlement with -
the 6ebtor

ART!CLE m
{TOW\ANT 1

31 Validity. I)éfendam covenants, represents sind warrants that it -shall o1,
‘coptest or assist in the contest in any Foruw, including federal courts, whether under 28 U.S.C..
§§ 2201-2202 or not, the Lnited Sgates Patent and Trademark Office, and/or the International
Trade Commission, that the Patents in Suit are valid and cnforceable, other than in any
subsequent dispute or pmceedmg, initated by Plamuﬁ‘or Plaintiff Affiliates agamst Defendant or
any. of Defendant Affilintes; or in any subsequent dispute or mcsedxng against Defendant. or -
‘Defendant Affiliates or any of their cu‘stamers supplm end users, 1echnology pariners, retailers
or distributors, that relate to Licensed Products. Nothing herein should be ¢onstrued as an

- adwission by Deféndant that any cla:m of r:ilhet' of the. Patcmsmﬁmt ig-valid or cﬁfomenbic

32, Nd Other Rights / No Exhaustion. No rights or eovenants are gmlltcd
under. any. patents cswcpt as expxessh prov zded herein, whether by implication, esxcfgpe! :
‘otherwise. Exceptas set for herein, no Tight to grant covenants, rights, sublicenses or 1o become -
o foundry for Third Parties is grasted under any of the rights set forth in this Agreement. The
parties. funhet agree that, -except as expressly ser forth herein, this. Agreement does not cut off
Plaintiff's riglﬁs 1o ‘enjoin, control o cxtract royalties wilh respect 1o methods, systems, '
products, services: andinr mmponents of any “Third Parry with regard to pmducts that are not. .
!mansed ?rodums,

&1, W-u%nﬁ ﬁve *{S} busmms days aftcr the. pavmmt of tha wnsidgmxm W
Plainiiff m&r Se::tm 5.4 below, the patties shall cause their tespective connsel 1o execute and
file the stipulated motion in the form s set forth in Exhibit B dismissing with prqudwa allclaims
‘iaem’een the pamas in ﬂm Eastern !Znsmci of 'rexas* Acmm Within five (5} business days aﬁcr
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X ihc payment of the cmsxderanan o Plainfiff under Seetion 5.1 below, the parties shiill cause their
mpectxse cotmsed {o execite and file Iy the ITC Im'esuganon 2 joint motion o 1mmnate tie
:m’fcsaga_m and memorandiim of points sud authotities in support thereof in the forms set forth

: bits € and D, The parties shutl promptly proceed with any end all additional procedures.

. pée smiss with _prqud;ce and/or termairate all aspects of the Lsttgat;on ‘The paities agree
=§3§2 zhe settlement of the 1. mgmmn i5 intended solely as a compromise of disputed claims.
ceumgmimms and defenses.

: 42, The parties: ackmwhdge and agree ihat this Agrecrment is enforceable
ammdmg to its terms with respeet © final drsmisaai ‘with prejudice of all claimi and
_ »sume;cfa;ms in the ngaimn

43. The parties agree that they shall bear their own costs and atwnws fees
rcia.!mg s the Litigation: and to the m,gatsamn of this Agmment.
ARﬁLLE v
mmmmm

S1. 'In consi j rafion of the hwnse covenant and - athcr representations
cmmd herein and the dismissal andfor termination by Plaintiff of the Litigati der,
Glefendant agrecs to pay o Plaintiff a qm:*umt pa)maﬂ in _the mpoum ©

. f.ﬁ;:mve I)aw

__ Bl I:ms The term (}l this Agreemient’ shall commence upon the Effective
Date and shall contifwe unfil the expiration of the i&st-m—exp:re of the. Patenis ‘in Suit, nnless
eardicr terminated as set forth below.

. 62, Temm fation. ifaadxznlyifapaﬂ}oraaﬁ.'
bmcbesS&hmz,mé 3 or 7 of this Agre and do - SHe : ]
{60) day’&aﬁerwnmmicathmf the xmzsgmmaih) Sactmfjof Ihls Agancmmav

»

ignee ‘of _a__paﬂy marenaliy-

coverants grantad 10 the breact nig pan h
ermination takes effect and zht: noa-breaching pmx shaﬁ retain ns mmeé;ea fer such tmac_h.
Thc provisions of Aﬂld% LI ﬂnh as pplicable to the non-breacking party), T (T only as
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apglmkie to the mnmmng ;ssm«} v, v, vl VH and VIIf wﬂ! xurvwc any mmauon of
‘this Agreement, ,

" ARTICLE Vi

7.1, This :\Vmemem may: nm}x wransforred of assighed except: (3).in whole by
ﬁcfendmt to a Defendant Affitiate; (i) in whole by Defeadant 10 2 Third Party that acquires,
assumes. or succeeds to the control of all or subslanrmli} all of, the assets. of Defendand’s
business related 10 the subject matter of this Agreement (by. mcrger stoek purchase, pmvhase
and assumption of assets.and Tiabifities, or otherwise). except that, in such event, the license,
release, covenant not o suc and other immunities granted hevein shall not apply in any way 1o
the pm;t. presmt. or futuxc pmdum oF sery um thax were: acnvml:, bemg mid or hccnscd by such
pm at" a dncmmm_ on or after thc Eﬁ‘ecm;e Da;e nf some oF all of Defendam s busmm reia;&d
to-the subject matter of this agreement (*Divested Business”), except that, in such cvent, the

license, reieasc, govenant not o sue and oﬂi«'immﬁnmes granted herein shall not apply in any
way i the past. present. or futire products or services &xatwemwm'ei} being, sold or licensed
byany Third Party or.its Affiliates. if any, that may acquire the I)rveswé Business.

ARTICLE Vili

__3;.1.._- " Rep resentations and 3 “ary

fa} P!:unnﬁ' represcrits and warmnts as of thc Effective Daté that; @iy

- and the Person executing on its behalf have the power and anthority 16 chier this Agrecment, and

bind Plaintiff to each and cvery obligation hereof; {n)l’lalnmfmvnsthcf’azcnlsmSummdhab

the right to grant the lioense, covenant. and all other rights deiled herein with respedt 1o the

“Patents in Suit of the full scope set forth herein iwithout payment of any cﬁnsademmm 10 any

Third Party; and (i) it has not assigned or otherwise transfered to any other Person any tights 10
‘the Patents in Suit that would prevent Plaintiff fom entering into thig Agrecxmm

_ ) Defendant acknowledges, accepts. r»:pmems and warmms ﬂ}az I‘:‘)
it and the Person executing on jts behalf, have the power and suthofity 1o en Agreement.
and bind Defendant 10 each and. every obligation hereof; (ii) it m&erstands thar it 35 iras.

<exclusively negofiated and is contracting with & limited lisbility entity, and acknowledges it is
not contracting (directly or indirectly, by any logal theory or nthermsej-mih any other Person-or

‘Third Party; (and {iii) that it has been adwsed by Plaindff thet the Patents in Suit-may be subject

' to-one or more recxaminations or other action by the United States Patent and demk Office
and that Plaimiff is making no repn&senwmns or warranties with rcwt to I;he i’atcms in Suit -

~other ﬁxanascxmesﬂx et Faﬁhmthrs Sectit n&l(u

) oemmned n this Agreemem shatl be: ccmstmed as:

241413413 1.
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B ¢ 1 1 magremhyc}mamﬂymbnngorpmmms
OF ‘Suits agmnﬂ Thmd Parties i‘ar_:mfnn" enent, of cmaf':mng any right 10 the other party to bring
-Of prosecuté aclions or suits against Third Panws for infringement;

()  conferring anvnghxtmhantherpmwuuscmadeﬁsmg,
‘publicity, or othérwise, any tra k. trade name or names of eilher party, orany contraction.
-abbreviation ar simulation ﬁmwf wiﬂmm the prior swritten consent of the oﬁm party;

i)  conferring by implication, esmmx:i or otherwise, upon
cither party, any right (including a license) under othes palents or any other inicliectual property
Tights except. for the rights expressly granted hereunder;

(a,} an admission or acknowlédgement by Defendant that any
&laim of- cxthar Of the Patents i m Su:: is valid or cnforceahic or covers any of the Licensed
Pmducls,

v)  -ancbligation to furnish any-technical information or know-
idengiality. From and afler the Effective Date, neﬂhcr pam shali
gree .,..em mmm:

{a) wﬁh rhe;mor wnum wnscm of the otherpam
emnmental - body havitg Jufisdiction and spec:fca!h

Exchange Act of 3934 “as amend ;'
reports. fited with the Securitics and Exchange C’annmssson. or amf o(her ﬁlmg& mpensm
d}sc!ﬁsmsﬁtatmaviqumted unﬁerawhcabie Jaws orregulations;

- () wa ;mtys. or its Affiliates’. accountims, legal counsel, tax
o dvisors and other financial and legal advisors, subject to ohhgamnx of cnnﬁdentmht} md{ér
B pmnieyaﬂeasiasstxmgcmasmusecmnedkmm

o {f)  -as required during the course of titigation and snbject 10 pmt:cnvc -
vd however, that any pmduction under # protective arder would be protected under

etﬁar; :
o m ﬁxe ngafmn oF Ay other. lawsuit: or

the bighest applicable confidentiality desig

T
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(g} - with obhgaxms ‘of canﬁdennamv ar Jeast as swingeni as those
comsmed heérein. to o coumerpmw in conncction wnb & pmpased mrggr acquisition, ﬁmm:mg

- or sumiar fraxmciwn

by by Defemdant or Defendamt Affi liztes 1o 2 supplier, custamer,
- distributor, or other business partier, but-anly to-the extent reasonably necessary to satisfy such
business partrier that Defendant or Défendant Affiliates has a lcense under the Patents in Suir.
and/or Lo assist such business partner 10 respond. 10 any claim made against such business parther
‘that may be wieasedmmmbedbyﬁ\emﬁmm Agrecment

& - By Defepdant or Defenidam Mfilm&s 10 an entity who owes; oris
claimed 1o owe, 10 i)efezadam or Dofendant Affiliates & duty to defend and/or indemnity 3M with
Tespect 10 oire or more of the claims asserted in the Livigation, 10 the extent reasonably necessary
1o enforce such obligation. subjedt to- s:bhganaﬂs of confidentiality andior privilege at least as
stringent as those contained: ‘herein;

provided, however. thai +with regard to any. such dasclusure pursuant to pammph () hereof, the

disclosing party shall promptly notify the other party, and that prier to any such disclosure

purstant to paragraphs (c) and’or {§2) hereof, the disclosing party shall take reasonable actions in
an effort io minimize the nature und exient of such disclosure. - In-furtherance hereof. each party .
wilf direct its counsel 10 promptly fetuin o the other party’s counsel any docaments. grm’:dcd 10
it or its counse] by mcx?ﬁm‘panynntsmme! '

- ‘%muhstandmg anyt!ung m ‘the contrary in this -agreement, this Ag‘et:mem imposes ho
obligation upon a. wmpwm with Tespect 10 Tnformation that recipient can establish (a) was in -
- recipient's. possession before receipt from discloser; (b) is or becomes available 10 the pubm
“through no fault of recipient; {c) is received in good faith by rcmpmeni from a third party and is
ot subject 10 an obligation of confidemiality ﬂweﬁ 10 the third party: or {d) is independemiy
developed by recipient withow reference to information reeeived. hermmder

83, Notices. All notices required or permitied 10 be gwen ‘hereunder shall he '
i writing and shall be del:wred by hand. or if dispatched by prepaid air courier with' puckape
- tracing capabilities of by fegi;tesved or certified airmail,  postage prepﬂd addressed as ﬁ:ﬁme

: -.;fgo.}_'ia;ntlﬁ':

""03 W Mai%haﬁ ;’w¢ Sm&e 3&3
- Longview Tcxa*: 75604 - a

Cs_:% 10;
%pang!et Law P.C.
ATTN: Andrew Spangler
208 X, Green St.. Suite 300
ngv;ew, Texas 75601 -
Pax: (903) §;53-04ﬁ3

| pdfatrerg 1



. DRAFT

£ Y
AR EL

ﬂm'mf'mmv

o General Manager I!M Tauch Systems
3M Cemter

2501 Huéson Road
St. }’anl Minncsma 54144»!909

Copy t0:
General Manager — MISD
M Center
2501 Hudson Road
St Pavl, Minnesota 55144-1000

C!nefimdiecmal P :

Officeof 1n§e1iecniai Propem Caunsci
BM'innmame Progerties ( :

'25401 iv}udsen Road |
St sz}. h:hnncsota 55144-1000

Such notices stml be de_emad to have been gtw.‘n (8) on ﬂm date daiwered z{ b\ |

,ném:; md (c) a;: the dale af &ehva) as. shmm by me retnm
ied mail. Either panty may give written notice of a change af

address and, affer tiome of such ¢ change has heen received, any notice of request shall thereaRer
: begwcnwsuchpam asabovepmmkd at such changedaddress

-ZAIATIAI Y




DRAET

releases. covenamts not to sue and other nghts extinguish if an After-Acquired Affiliate is no
jonger a Defendant or Defendant Affiliste. subject to provisions in Section 7.1

8.6. QGoverning Law. This Agreement and maotters commected with the
performance thereof shall be construed, interpreted. applied and governed in all respects in
accordance with the laws of the United States of America and the State of Texas. without
reference to conflict of laws principles,

8.7. Sophisticated Parties Represented by Counsel,  The parties each
acknowledpe, accept, wartant and tepresent that (i) they are sophisticated parties represented at
all relevant times during the necgotiation and execution of this Agrcememt by counsel of their
choice, and that they have exvcuted this Agreement with the consent and on the advice of such
independent legal counsel. and (i1} they and their counsel have determined through independent
ivestigaiion and robust, arm’s-length negotiation that the terms of this Agreement shall
exclusively embody and govern the subject matter of this Agreement.

8.8. Bankruptcy. Fach party irrevocably waives all arguments und defenses
atising under 11 U.S.C. 365(c){1) or successor provisions to the cffect that applicable law
excuses the party, other than the debtor. from accepting performance from or rendering
performance 1o an entity other than the debtor or debtor in possession as a basis for opposing
assumption of the Agreements by the other party in a case under Chapter 11 of the Bankruptey
Code 10 the extent that such consent is required under 11 ULS.C. § 3685(c)(1} or any successor
statute. Any change of control resuliing from any such bankruptey proceeding shall remain
subject to Article VI above.

8.9.  Severability. If any provision of this Agreement is held to be illegal or
unenforceable, such provision shall be limited or eliminated (o the minimum ¢xtent necessary so
that the rernainder of this Agreement will continue in full force and effect and be enforceable.
The parties apree 1o negotiate in good faith an enforeeable substitute provision for any invalid or
uncnforceable provision that most nearly achieves the intent of such provision.

8.10. Entire Agreement. The parties acknowledge. accept, warrant and
represent that (i) this is an enforceable agreement; (i) this Agreement embodies the entire and
only understanding of each of them with respect 1o the subject matter of the Agreement, and
merges, supersedes and cancels all previous representations, warranties, assurances, conditions,
definitions. understandings or any other staterment, express. implied, or arising by operation of
law. whether oral or written. whether by omission or commission between and among them with
respect fo the subject matter of the Agrecment; {iii) no oral explanation or oral information by
either party hereto shall alter the meaning or interpretation of this Agreement; (iv) the terms and
conditions of this Agreement may be altered, modified, changed or amended only by a written
agreement excented by duly authorized representatives of Plaintiff and Defendant: (v) the
language of this Agrecment has been approved by counsel for each of them, and shall he
construed as a whole secording to its fair meaning: and (vi) none of the them (nor their
respective counsel) shall be deemed 1o be the draftsman of this Agreement in any action which
may hereafter arise with respect to the Agreement.

i
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8.11. Modification; Waiver. No modification or amendment to this Agreement.
nor any waiver of any rights, will be effective unless assented to in writing by both parties, and
the waiver of any breach or default will not constitute a waiver of any other right hereander or
any subsequent breach or default.

812, (s sn. langpe. Any rule of construction 1o the effect that
ambiguities are to be ra%heﬁ agmnst the drafting party will not be applied in the construction or
interpretation of this Agreement. As used in this Agreement. the words “include” and
“including” and variabions thereol. will not be deemed 10 be terms of limitation, but mther will
be deemed to be followed by the words “without limitation.” The headings in this Agreement
will not be referred 10 in connection with the construction or interpretation of this Agrecment.
This Agreement is in the English language only. which language shall be controliing in ali
respects. and all notices under this Agreement siall be in the English fanguage.

8.13, Coumerpwts.  This Agreement may be executed in counterparts or
duplicate origizeis. both of which shall be regarded as one and the same instrument, and which
shall be the official and governing version in the interpretation of this Agreement. This
Agreement may be executed by facsimile signatures and such signatures shall be deemed 10 bind

cach party as if they were original signatures.

1
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IN WITNESS WHEREQOF. the parties hereto have caused this Agreement fo be
signed below by their respective duly authorized officers.

Ogma. L1.C

£ é‘ff y {/% ~7 P e
»
- 7 .
Name T neteads a2 B T4

3M ACN: 201103117

21411413 1

SMIPC

MO ompam

g/wé fi;/ég,

Name: i %ﬁ‘[g{é Qgi}?’é
Tite: /6 % NS T jvisins

By:

Namie: /{ﬁgfﬁ /u;:bff PF I Y
s s

Title: S 7¢5, 40 A1
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EXHIBIT A
LIST OF *PATENTS IN SUIT™

REDACTED
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EXHIBITB

STIFULATED MOTION FOR DISMISSAL WITH PREJUDICE

The Plantiff, Opma LLC. and Defendant. 3M Company, pursuant 1o Fed. R Civ. P. 41{a)(2} 2nd {c}
hereby move for an order dismissing all clainws and counterclaimsy in this zction WITH PRENIDICE. subject 1o the
terms of their Sentlement Agreement, dated August |, 2011, with each panty 1o bear its own coss. expenses and

tomeys fees,

ORDER OF DISMISSAT WITH PHEN DI

CAME ON THIS DAY for consideration of the Stipulated Motion for Dismissal With
Prejudice of all claims and counterclaims asserted between Plaintiff, Ogma LLC, and Defendant,
3M Company, in this case, and the Court being of the opinion that said motion should be
GRANTED, it is hercby

ORDERED, ADJUDGED AND DECEEED that all claims and counterclaims asserted in
this suit between Plaintiff. Ogma LLC, and Defendant, 3M Company, are hereby dismissed with
prejudice, subject 10 the terms of the Settlement Agreement between them. dated August .
2011.

It is further ORDERTED that all attorneys’ fees and éasm are 1o be borne by the party tha

wcurred them.,
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EXHIBITC

JOINT MOTION TO TERMINATE THE INVESTIGATION WITH RESPECT TO
RESPONDENT 3M COMPANY

Pursuant to Cormission Rule 210.21{c), Complainant Ogma LLC and Respondent 3M
Company {the *3M Respondent”) hereby move to lerminate this investigation with respect 1o the
3M Respondent. on the basis of the parties” Settlement Agreement.

For the reasons set forth in the Memorandum of Points and Authorities submitted
herewith, the moving parties respectiully request that the motion be granted and that the

investigation be terminated as to the 3M Respondent only.

241411413 1
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EXHIBITD

MEMORANDUM OF POINTS AND AUTHORITIES INSUPPORT OF JOINT MOTION
TOTERMINATE THE INVESTICATION WITH REAPECT 10 RESPONDENT M
{ {}‘ ‘?i ?’ %ry %’{

Pursuant to Commission Rule 210.21 (¢). Complainant Ogma LLC and Respondent 3M
Company (the “3M Respondent”™) have moved to terminate this investigation with respect to the
3M Respondent. on the basis of a Scttlement Agreement entered by Complainant and 3M
Respondent on August __, 201 1. The parties request that this Joint Motion be granted.

Commission Rule 2 10.21{a) provides. in relevant parn:

Any party may move at any time prior 10 the issuance of an initial determination

on violation of section 337 of the Tariff Act of 1930 for an order 1o terminate an

investigation in whole or in part as to any or all of the respondents.

The Scttlement Agreement has been executed by the parties. There are no other
agreements, written or oral, express or implied between the partics concerning the subject matter
of this investigation.

Settlement agreements are gencrally within the public interest, See. e.g. Certain
Synchronous Dynamic Rundom Access Memory Devices, Microprocessors. and Products
Containing Same. Inv. No. 337-TA-43), Order No. 11 at 2 (July 12,2000). The parties
respectfully submit that the attached Settlement Agreement will not have any adverse effect on
the public health and welfare or competitive conditions in the United States.

For the reasons set forth above, the parties respectfully request tst the joint motion

terminate with respect to the 3M Respondent be granted pursuant to 19 C.F.R. 210.21{c).
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EXHIBITE
Bank Wiring Instructions

REDACTED
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CERTAIN MOTION-SENSITIVE
SOUND EFFECTS DEVICES AND
IMAGE DISPLAY DEVICES AND
COMPONENTS AND PRODUCTS
CONTAINING SAME

337-TA-773

PUBLIC CERTIFICATE OF SERVICE

I, James R. Holbein, hereby certify that the attached INITIAL DETERMINATION has been
served by hand upon, the Commission Investigative Attorney, Vu Bui, Esq., and the following

parties as indicated on
November 17 ,2011.

Jafnes R. Holbein |
ecretary to the Commission

.S. International Trade Commission
500 E Street, SW, Room 112A
Washington, D.C. 20436

ON BEHALF OF COMPLAINANT OGMA, LLC

James C. Otteson, Esq.

AGILITY IP LAW, LLP

149 Commonwealth Drive, Suite 1033
Menlo Park, CA 94025

P: 650-227-4800

() Via Hand Delivery
() Via Overnight Mail
() Via First Class Mail
() Other:

ON BEHALF OF RESPONDENT 3M COMPANY:

Tom Schaumberg, Esq.
ADDUCI MASTRIANI &
SCHAUMBERG LLP

1200 17" Street NW, 5" Floor
Washington, DC 20036

P: 202-467-6300

( ) Via Hand Delivery
(&) Via Overnight Mail
() Via First Class Mail
() Other:



CERTAIN MOTION-SENSITIVE 337-TA-773
SOUND EFFECTS DEVICES AND

IMAGE DISPLAY DEVICES AND

COMPONENTS AND PRODUCTS

CONTAINING SAME

ON BEHALF OF RESPONDENT JAKKS PACIFIC, INC.

Jonathan Honig, Esq. ( ) Via Hand Delivery
FEDER KASZOVITZ, LLP (x) Via Overnight Mail
845 Third Ave. 11" Floor ( ) Via First Class Mail
New York, NY 10022 ( ) Other:

P: 212-888-8200

ON BEHALF OF RESPONDENT KYOCERA COMMUNICATIONS, INC.:

Blaney Harper, Esq. () Via Hand Delivery
JONES DAY (x) Via Overnight Mail
51 Louisiana Ave, NW () Via First Class Mail
Washington, DC 20001-2113 () Other:

P:202-879-3939

ON BEHALF OF RESPONDENTS NINTENDO CO., LTD. AND NINTENDO OF
AMERICA INC.:

Stephen Smith, Esq. () Via Hand Delivery
COOLEY LLP (5¢) Via Overnight Mail
One Freedom Square () Via First Class Mail
Reston Town Center () Other:

11951 Freedom Drive
Reston, Virginia 20190-5656
P: 703-456-8000

ON BEHALF OF RESPONDENTS TOSHIBA CORPORATION AND TOSHIBA
AMERICA INFORMATION SYSTEMS, INC.:

Paul T. Meiklejohn, Esq. () Via Hand Delivery
DORSEY & WHITNEY LLP () Via Overnight Mail
701 Fifth Ave., Suite 6100 () Via First Class Mail
Seattle, WA 98104 () Other:

P: 206-903-8746

i



CERTAIN MOTION-SENSITIVE
SOUND EFFECTS DEVICES AND
IMAGE DISPLAY DEVICES AND
COMPONENTS AND PRODUCTS
CONTAINING SAME

PUBLIC MAJLING LIST

Heather Hall

LEXIS - NEXIS

9443 Springboro Pike
Miamisburg, OH 45342

Kenneth Clair

THOMSON WEST

1100 13th Street, NW, Suite 200
Washington, DC 20005

111

() Via Hand Delivery
(%) Via Overnight Mail
() Via First Class Mail
() Other:

() Via Hand Delivery
(' Via Overnight Mail
() Via First Class Mail
() Other:

337-TA-773



