






























Whether opening and closing arguments are had is discretionary with the 
administrative law judge. 

10. Evidence 

(i) Only factual material and expert opinion shall be received into evidence. 

(ii) Documentary evidence shall be submitted in written exhibit form and shall be served on the opposing parties on 

or before the date to be ordered in the procedural schedule as set by the administrative law judge following the 

preliminary conference. Physical exhibits are accepted. However, physical exhibits must be submitted to the 

hearing room by the beginning of the pre-hearing conference, and such exhibits must be made available for 

inspection by the other parties prior to the pre-hearing conference at least two business days before the start of the 

evidentiary hearing. Such physical exhibits shall be identified in the required exhibit list. Also to the extent a 

physical exhibit can be minimized, for example, as with a reduction of an oversized chart or graph, said minimized 

copy should be marked and submitted as a documentary exhibit. 

(iii) Pursuant to the procedural schedule, each party, including the staff, should submit to the administrative law 

judge, after conferring with each other, two copies of a statemeneo commenting on the use of witness statements in 

lieu of direct testimony. Said comments should set forth the party's reasons as to why the party believes witness 

statements would or would not facilitate the hearing. Parties are put on notice that, in past investigations, at least the 

witness' biographical data and non-controversial matter have been submitted in the form of a witness statement. 

(iv) Witnesses whose direct testimony or rebuttal testimony is in exhibit form (witness statements) shall be available 

for cross-examination unless waived. Such witnesses shall have available work papers used in preparing the 

exhibits. Witnesses should not read their prepared testimony into the record. 

(v) A witness statement is to reflect the testimony of the witness and not that of counselor other persons. If there 

appears to be good cause for belief that a witness statement does not comply with this requirement, voir dire 

examination may be allowed at the discretion of the administrative law judge to determine whether the witness 

statement is based on the witness' own knowledge and testimony. Should the administrative law judge determine that 

10 Said statement should not be filed with the Commission. 
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direct testimony of the witness or portions thereof be stricken from the record. 

(vi) A witness statement shall contain separately numbered questions which are asked by counsel, with each 

question followed by the witness' own answer to that question, and with the final question from counsel asking the 

witness whether or not the witness statement contains the witness' answers to the questions from counsel, followed by 

the witness' answer to this question. In any witness statement counsel should not provide the substance of an answer. 

(vii) A witness statement may be in the language of the witness. However a foreign language witness statement shall 

be accompanied by a certified translation thereof. 

(viii) With respect to witnesses who will give live direct testimony, each party offering such a witness should submit 

a witness summary, which summary is to be served on the parties at the same time as the exhibits and which 

summary should outline the topics upon which the witness intends to testifY. Said summary is not to be marked as an 

exhibit and is not to be confused with a witness statement. The purpose of the summary is to prevent surprise at the 

hearing. 

(ix) Qualified expert opinion testimony on technical issues may be offered by the parties to the extent that such 

testimony is likely to assist the administrative law judge in the understanding of evidence or in the determination of a 

fact in issue. Expert opinion testimony will pot be received on the legal standards applicable to any patent and/or 

trademark issues. lI A witness' ultimate conclusion should be supported by a detailed testimony of the witness' 

reasons for that conclusion. 

(x) Pursuant to the procedural schedule, each party, including the staff, should submit to the administrative law 

judge, after conferring with each other, two copies of a statementl2 stating its position on whether or not it intends to 

offer into evidence any expert reports, and identifYing any such expert reports. 

(xi) Complaints and responses to the complaint, as well as exhibits thereto, may be offered as evidence if marked as 

exhibits. Whether same is received into evidence is discretionary with the administrative law judge. 

(xii) No foreign language exhibit will be received into evidence for substantive purposes unless a translation thereof 

II Legal precedent should be argued in the post-hearing briefs. 

12 Said statement should not be filed with the Commission. 
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is provided at the time set for exchange of exhibits. 

11. Notice of Art 

Parties will be required to submit before the discovery cut-off date, notices of any prior art on which a party 

will rely for any purpose, which notices should include the information set out in 35 U.S.c. § 282. If a trademark is 

involved, the parties are required to serve before the discovery cut-off date, a notice of any art on which a party will 

rely at the hearing regarding the functionality or non-functionality of any trademarks at issue. The date for 

submission of such notices will be set in the procedural schedule to be issued by the administrative law judge.13 No 

prior art omitted from such a notice may be introduced into evidence at the hearing, except upon timely motion and 

for good cause shown. 

12. Exhibits 

(i) In Camera Treatment of Confidential Information: 

Each party shall reassess the confidentiality of documents so designated prior to their offer into evidence at 

the hearing. Information submitted as confidential business information during discovery may be received .ill camera 

in the evidentiary record only in accordance with the following procedures: 

(a) Each party, before submitting its own documents as proposed exhibits in 
accordance with the schedule for pre-hearing submissions set forth in the procedural schedule, 
shall re-evaluate the confidential nature thereof and, only where appropriate, stamp the proposed 
exhibit "In Camera,"or equivalent language pursuant to Commission rules. 

(b) Where documents of a supplying party are included among the proposed exhibits 

(c) 

of another party, the supplying party, shall re-evaluate the confidentiality thereof and, only where 
appropriate, notifY the party proposing use of the document as an exhibit that upon re-evaluation 
the document should be re-designated as "In Camera,"or equivalent language, no later than the last 
business day before the pre-hearing conference. 

In each such case under (a) and (b) above where a proposed exhibit is designated 
"In Camera," or equivalent language, the party making such designation shall submit a written 
declaration from a person knowledgeable thereof giving the basis for such confidential 
designation. The declaration must provide facts indicative that the subject matter claimed to be 
confidential in the exhibit has been kept confidential and has not been disclosed to the public in 
form or in substance, and that the information sought to be protected as confidential is not readily 
ascertainable by others from public sources. The declaration shall also provide facts indicative 

..... to be protected as confidential is of currentorfuture. significant 
commercial value.Con"ficteriiiaTlJus'messli1[cirmation4 is (fdinecriiiToffimTs'S1oftfufe2!JTJ5t'1lj,'P',', ... , .. w •••••• 

13 Said submissions should not be filed with the Office of the Secretary. Two (2) courtesy copies, however, should 
be served on the administrative law judge. 
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(d) If there are categories or types of exhibits for which there rationally can be a 
knowledgeable, unitary statement of justification for confidential treatment, then such a unitary 
statement may be made for such categories of confidential material. Parties, however, should 
strive to keep as much of the record public as possible. For example, a party in an attempt to 
justify the confidential status of certain documents, may not protect information as confidential 
merely by submitting a unitary statement which merely characterizes the documents as "marketing 
documents" or "sales documents." The declaration required shall be submitted on a date set in the 
procedural schedule to be issued after the preliminary conference. 

(e) Where an exhibit contains both confidential and non-confidential information, 
the party marking such designation shall set off in brackets the specific information which is 
considered confidential (unless the nature and extent of the non-confidential information contained 
in the exhibit is such that disclosure would not meaningfully supplement the public record, in 
which case the party may designate the entire exhibit confidential). 

(1) In the case of information from a non-party to this investigation which has been 
received as confidential business information under the terms of the protective order, if it is offered 
as a proposed exhibit by a party, it shall be stamped "In Camera," or with equivalent language. 

(g) Only proposed exhibits bearing the stamp "In Camera" or equivalent language at the 
commencement of the hearing will be accorded confidential treatment under the terms of the 
Protective Order, if and when they are received into the record at the hearing. The administrative 
law judge or the Commission may place such information on the public record upon a finding that 
it is not confidential business information, or that its disclosure is necessary for the proper 
disposition of the proceeding, as provided in paragraph 2 ofthe Protective Order. Any party who 
has supplied information designated as confidential bears the burden of proof as to the 
confidentiality thereof. 

(h) Identification of exhibits subject to the protective order should carry a number 
followed by "C". 

(i) During an evidentiary hearing it is imperative that the private parties monitor 
what should or should not be a part of the public transcript. Failure to do so 
could remove the confidential designation from an exhibit. 

(ii) Formal Requirements for Exhibits: 

(a) All documentary exhibits shall be exchanged on or before the due date set forth in the procedural 

schedule to be issued after the preliminary conference. See also ground rule 10 (ii), supra, regarding 

exchange of physical exhibits, ground rule 19(x) as for exchange of demonstrative exhibits and ground rule 

19( viii) regarding use of witness binders at the hearing. On a due date the parties shall serve on the 

administrative law judge a set of original exhibits for the Commission and one. (1) copy of an additional set. 

appearances have been filed in the investigation. Submission of exhibits should include exhibit lists. The 

parties shall also deliver one (1) additional copy of each exhibit, whether received in evidence or 
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specifically rejected, directly to the Office of General Counsel within thirty (30) days after conclusion of the 

hearing for later use by to the Office of General Counsel. Said additional copy should not be delivered to 

the Office of Administrative Law Judges, and should not include any withdrawn exhibits. 

(b) Each party will have the opportunity to submit direct and rebuttal exhibits, including any witness 

statements, on the dates specified in the procedural schedule. Time for the presentation of a specific 

rebuttal case at the hearing will be allotted only to complainant. See ground rule 19, infra. Any 

examination by a respondent concerning its rebuttal exhibits must be accomplished by the respondent 

during its case in chief. 

(c) Each exhibit (original and copies) should be marked with an exhibit number and the name of the 

respective party on its face. Exhibits for the Commission should be placed in folders, unbound and 

arranged in serial order and delivered to the administrative law judge in storage boxes. All copies of 

documentary exhibits (one copy for the administrative law judge and one to the Office of the General 

Counsel) shall be bound, individually marked and tabbed including appropriate identifYing information on 

the binder itself, front and side, and organized in a consistent manner for ease in handling. 

(d) Documentary exhibits (which include witness statements) shall be marked serially and preceded by 

the prefix "CX" for complainant's exhibits, "RX" for respondent's exhibits and "SX" for the Commission 

investigative attorney's exhibits. If there are a plurality of respondents, appropriate modification should be 

made to the "RX." In addition, on any exhibit list submitted, exhibits containing business confidential 

information should be denoted by placing a "C" after the exhibit number in the listing. Respondents shall 

coordinate their numbering to avoid duplication in numbering. Duplicate exhibits will not be received into 

evidence and the parties, including the staff, are ordered to meet and confer, prior to the due date for exhibit 

submissions set forth in the procedural schedule, to ensure that each exhibit is submitted only once. If a 

proffered exhibit is in evidence, any party may rely on any portion of the exhibit. 

example, a patent in issue, prosecution history, etc. The joint documentary exhibits shall include an index 

which identifies the parties that have submitted each joint exhibit and should be arranged based on the 
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various groups offering such exhibits. For example, if complainant and respondent A have offered a series 

of joint documentary exhibits, said exhibits would appear as the first group of joint documentary exhibits in 

the joint documentary exhibit index. The index would then include all joint documentary exhibits offered 

by complainant and respondent B, then joint documentary exhibits offered by complainant and respondent 

C, etc. Joint documentary exhibits shall be marked serially commencing with the number" 1 " and preceded 

by the prefix "JX." As to the final preparation and submission of joint documentary exhibits, the parties 

should confer as to who will take the responsibility. If the parties cannot agree on the responsibility, 

complainant should arrange for a telephone conference with the administrative law judge. 

(1) Physical exhibits shall be numbered serially in a separate series preceded by the prefixes "CPX," 

"RPX," and "SPX," for complainant, respondents, and the Commission investigative attorney, respectively. 

(g) Where appropriate, exhibits shall cite sources of information and cite methods employed in 

formulating accounting, economic or other types of data. 

(h) A party submitting rebuttal exhibits shall attach a statement therewith indicating which exhibits are 

rebutted by each rebuttal exhibit. 

(i) Each exhibit should be clearly identified as to its contents in the exhibit list. Such identification, 

however, will not be considered as part of the evidentiary record. The title, exhibit number and sponsoring 

witness( es) shall be specified on the exhibit list. 

(j) In certain past investigations demonstrative exhibits have been used. Both real and 

demonstrative or illustrative evidence, like testimonial evidence, are subject to the general 

relevancy requirements. In addition, real and documentary evidence are subject to the requirement 

of authentication or identification. Also in general, with respect to an item of real evidence, a 

foundation must be presented establishing its relevancy and its identity.14 See United States v. 

Dickerson, 873 F.2d 1181, 1185 (9th Cir. 1988). In addition, with respect to an item used 

information that is or will be proven by other, substantive evidence; that it is accurate; and that it 

14 A liberal approach is taken as to relevancy since there is no jury and it is an APA proceeding. 
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will probably aid the trier of fact in understanding the evidence. See Roland v. Langlois, 945 F.2d 

956,963 (7th Cir. 1991). In addition, a demonstrative exhibit should be numbered as are other 

exhibits. Demonstrative exhibits shall be marked serially and preceded by the prefix "CDX" for 

complainant's exhibits, "RDX" for respondent's exhibits and "SDX" for the Commission 

investigative attorney's exhibits. See also ground rule 19(x) as to when a demonstrative exhibit 

should be exchanged. 

(iii) Objections and Admissibility 

(a) Prior to submission of any objections to the administrative law judge, all the parties are ordered to 

meet and confer to resolve any objections a party may put forth to the administrative law judge. If 

objections are submitted to the administrative law judge, pursuant to the procedural schedule, which 

include objections that should have been resolved, including but not limited to "authenticity," "no English 

translation provided," "no exhibit provided," "not an accurate reproduction ofthe originals," "confusing" or 

"hearsay" (section 337 investigation hearings are governed by the Administrative Procedure Act (the APA) 

and hearsay may be admissible15
) the administrative law judge will not consider any of the objections and 

will further require the party to resubmit its objections. No such submission should be filed with the 

Secretary. 

(b) If a party believes evidence to be non-controversial and to be appropriate for receipt in evidence 

without a sponsoring witness, that party may present with each such exhibit at or before the due date set 

forth in the procedural schedule, (1) an affidavit stating that the affiant(s), or someone under their direction, 

prepared the exhibits, and (2) a request that the exhibit be received in evidence without a witness at the 

hearing. Any party who wishes to cross examine the affiant(s) may object in writing at or before the date of 

the pre-hearing conference, specifying whom the party wants to examine. If there is no objection to the 

exhibit it shall be received without a sponsoring witness, subject to the right of objection on other grounds. 

anq the 

15 See Richardson v. Perales, 402 U.S. 389, 410 (1971). This administrative law judge has taken a liberal view with 
respect to the relevancy of evidence. In addition, the administrative law judge does expect a party to argue the 
weight to be given to a piece of evidence in its post-hearing submissions. 
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Commission rules and, 5 U.S.C. § 556. The Federal Rules of Evidence, the Federal Rules of Civil 

Procedure and standard hornbooks on evidence are given deference. 

(iv) Final Post-Hearing Exhibit List and Maintenance of Commission Exhibits 

(a) Each party must submit, soon after the close of the evidentiary record at a time to be set by the 

administrative law judge during the hearing, (1) a final exhibit list reflecting the status of all exhibits, 

including those admitted and rejected during the hearing, (2) a separate list of all confidential exhibits, and 

(3) a separate list of all public exhibits. See ground rule 12(iv)(c), infra. Withdrawn exhibits should not 

appear on any final exhibit list. 

(b) The parties are responsible for maintaining the Commission exhibits during the course of the 

hearing, as well as confirming that all admitted and rejected exhibits are included among the Commission 

exhibits at the conclusion of the hearing. Any exhibits that are not included with the Commission exhibits 

at the conclusion of the hearing will not be considered as part ofthe record to be certified to the 

Commission when the final initial determination issues Of, when the exhibits relate to a hearing on any 

pending motion for temporary relief, when the initial determination on temporary reli:::,f issues. 

(c) To facilitate the document imaging process, soon after the close of the evidentiary record, at a time 

to be set by the administrative law judge during the hearing, all parties will be required to segregate the 

Commission set of original exhibits into confidential and public exhibits. 

(d) The proposed procedural schedule (ground rule 8) provides for submission by each party 

of three copies of a list of its exhibits for which there are no objection. Exhibits in such a list 

should be non-controversial, ~ patents in issue. Other exhibits, that are used in an examination 

of a witness should be offered at the close of the direct testimony of a witness. For example a 

complainant has the opportunity to examine a witness on certain ex.hibits that have been 

designated. When complainant is finished with direct testimony it will offer those exhibits. It is 

the witness on only two of a one hundred 

page exhibit, only the two pages will be received into evidence after hearing any objection to the 

proffer of said exhibit. 
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13. Depositions 

(i) It is urged, particularly on crucial contested issues, that the parties consider whether such testimony would better 

be presented at the hearing for the administrative law judge's evaluation of witness demeanor, rather than by 

deposition transcript. 

(ii) With respect Commission rule 21 O.28(h)(2), which relates to the use of any deposition of a party, unless the 

parties agree to the contrary, the administrative law judge interprets the term "party" to include depositions taken of 

a party under F.R.C.P. 30(b)(6). 

(iii) Deposition transcripts may be received into evidence for substantive purposes by the administrative law judge 

pursuant to Commission rule 21O.28(g) and (h). If depositions are to be offered into evidence for substantive 

purposes, i.e., other than for impeachment purposes, the offering party must specifically designate the respective 

pages of the deposition to be relied on no later than the date set for submission of documentary exhibits. The 

designated pages shall be offered into evidence as a documentary exhibit pursuant to ground rule 12(ii)(a), i.e., all 

pages designated from a given deposition shall be offered together as a single documentary exhibit and all portions 

of a deposition not designated shall be deleted. If objections requiring a ruling by the administrative law judge wele 

made during a deposition, such objections shall be also referenced. Any deposition offered into evidenl~e shall have 

been signed by the deponent unless it is clear from the deposition that the deponent has waived the signing. 

(iv) No party shall notice the deposition of a party witness without first consulting with the opposing party and the 

staff attorney regarding the availability of witnesses and counsel for the deposition. 

(v) A party must obtain leave of the administrative law judge, which shall be granted to the extent consistent with 

the principles stated in Commission rule 210.27, if without the written stipulation of the parties, the person to be 

examined already has been deposed in the investigation. 

(vi) There shall be no speaking objections made during the course of a deposition. To prevent coaching and to 

prevent wasting the deponent's time, counsel shall briefly state the basis for any objection made, and either allow the 

information. 

(vii) The parties may submit deposition transcripts offered as substantive evidence as joint documentary exhibits 

provided an agreement has been reached among all private parties and the staff that such deposition transcripts 

23 



should be submitted as joint documentary exhibits and offered as substantive evidence. If a deponent testifies at the 

hearing, such witness' deposition transcript is not admissible as substantive evidence, unless it meets the 

requirements of Commission rule 210.28(h). In addition, portions of the deposition transcript may be read into the 

record where the witness has testified, the witness is still on the witness stand and a party seeks to impeach such 

witness's direct testimony during cross-examination. See also Commission rule 210.28(h)(4). In addition to the 

Formal Requirements For Direct Exhibits, see ground rule l2(ii), supra, the following requirements must be satisfied 

with respect to joint exhibits: 

(a) The joint documentary exhibits, as to deposition transcripts, shall include an index indicating the 

page(s) and line number(s) for each portion of deposition transcript offered. 

(b) The index must identify the parties that have submitted each joint exhibit and should be arranged based 

on the various groups offering such exhibits. For example, if complainant and respondent A have offered a 

series of joint documentary exhibits, said exhibits would appear as the first group of joint documentary 

exhibits in the joint documentary exhibit index. The index would then include all joint documentary 

exhibits offered by complainant and respondent B, then joint documentary exhibit:> offered by complainant 

and respondent C, etc. 

(c) In addition to the index to the joint documentary exhibits, the parties should indicate whether there are 

any outstanding objections to the portions of the deposition transcript(s) offered as substantive evidence and 

whether the parties request that the administrative law judge issue a ruling on such objections. 

(d) Joint documentary exhibits shall be marked serially commencing with the number" 1" and preceded by 

the prefix "JX." 

(e) As to the final preparation and submission of joint documentary exhibits, the parties should confer as to 

who will take the responsibility. If the parties cannot agree on the responsibility, complainant should 

arrange for a telephone conference with the administrative law judge. 

(i) The witness will be sworn and should then be asked by counsel to identify any witness statement as his or her 

testimony. If offered as an expert, the witness should be offered for qualification as an expert in the area of his 
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expertise. Subsequent to any live direct examination, opposing counsel will commence cross-examination, followed 

by any cross-examination by the staff, followed by any redirect examination. Examination of a live witness will be 

limited to live direct, live cross and live redirect with the exception that if an objection is made on redirect as to the 

scope of a question and the objection is overruled, there will be the opportunity for re-cross and further redirect on 

that question only. The administrative law judge may interpose questions. 

(ii) If objection is made to a question during examination of a witness, the objecting counsel shall state briefly the 

basis for the objection. Examining counsel will generally be afforded the opportunity to comment before there is any 

ruling on the objection. 

(iii) Cross-examination shall be limited to the scope of the direct examination. Respondents shall coordinate cross-

examination through one attorney as far as practicable to avoid duplication. 

(iv) The administrative law judge expects the parties themselves to coordinate examination of witnesses so as to 

allot appropriate time for examination of each of the witnesses within the total time allotted for a hearing. In 

addition, for convenience of witnesses, and with agreement of all parties, a party may combine rebuttal cross-

examination with initial cross-examination. 

15. Settlement 

The parties are urged to explore reasonable possibilities for settlement of all or any of the contested issues 

that could be the basis for a motion to terminate under Commission rule 210.21. In order to facilitate possible 

settlement, the administrative law judge requires that the parties take certain actions, as follows in 15(i) and (ii), 

infra. The authority for the administrative law judge to order the parties to participate in a settlement or mediation 

process, as outlined, infra, is in the Administrative Procedure Act, as amended, see 5 U.S.c. 556(c)(6)-(8), 572-74, 

583, and in sections 335 and 337 of the Tariff Act of 1930, as amended, 19 U.S.c. 1335, 1337.16 

(i) The parties are ordered to schedule three settlement conferences (in person and not by telephone or video-

conferencing) in the absence of the administrative law judge but in the presence of a person who can authorize 

16 Although the administrative law judge and the Commission have the power under the Administrative Procedure 
Act to require participation in a settlement process, including the use of alternative dispute resolution ~, a 
mediation process), the private parties cannot be forced into any settlement agreement. See,~, Goss Graphics Sys., 
Inc. v. DEV Indust., Inc., 267 F.3d 624,627 (7th Cir. 2001) ("Federal courts do have authority to require parties to 
engage in settlement negotiations, but they have no authority to force a settlement.") (citations omitted). 
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settlement. See Ground rule 8 regarding the Procedural Schedule, supra. Moreover, the administrative law judge may 

order the parties to appear at the ITC for settlement discussions, for example, after the pre-hearing statements are 

filed and before the hearing commences. Said settlement discussions should include the staff and persons 

representing the private parties who have the authority to settle. In addition, the administrative law judge may 

require each of the private parties to submit settlement proposals and an agenda before said settlement discussions. 

(ii) The Commission has initiated a mediation program for 337 investigations (Mediation Program). See 73 Fed. 

Reg. 65615 (Nov. 4, 2008). The private parties are referred to the Users' Manual for the Commission Pilot 

Mediation Program (Users' Manual), available at http://www.usitc.gov. As set forth in said Users' Manual, the 

Commission will facilitate the holding of a settlement conference with a professional mediator for investigations 

participating in the mediation program; the administrative management of the mediation program is coordinated by 

James R. Holbein, Supervisory Attorney for Docket Services, U.S. International Trade Commission, who can be 

reached by telephone at (202) 205-1873; and the mediation program is supervised by the Office of the Chairman. 

If the Supervisory Attorney for Docket Services determines that the private parties should participate in the 

Mediation Program, the parties must attend any conference arranged by the mediator and comply with requests from 

the mediator, ~, for briefing from the private parties or to have business principles attend, etc.. After g mediator is 

selected, the private parties must also comply with any request by the mediator. Although there should be no delay 

or postponement of any proceedings before the administrative law judge based on participation in the mediation 

program until a settlement agreement is reached, the parties may move to waive participation in any settlement 

conferences set pursuant to ground rule 15(i). However, should the parties' participation in the Mediation Program 

cease without reaching settlement, the administrative law judge may order that said settlement conferences be 

rescheduled. 

As described in the Users' Manual, (1) mediation is a confidential process, (2) no direct costs are charged to the 

parties; (3) the substance of any mediation proceedings are not communicated to the administrative law judge, the 

have 

knowledge of the mediation proceedings, but may, consistent with current practice, review any settlement agreement 

that arises out of a successful mediation in making a recommendation to the administrative law judge regarding 
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whether a settlement of any or all issues is in the public interest. 

16. Post-Hearing Briefs 

Reasonable page limitations will be established at the conclusion of the hearing for the post-hearing briefs, 

including rebuttal briefs. No page limitation is set for proposed findings off act. All post-hearing briefs, proposed 

findings and rebuttal findings should have a table of contents and where applicable a table for any annotated 

authorities. 

17. Development of Issues 

Any issues of patent claim interpretation, including specific contentions for proposed interpretations or 

pertinent claim language, shall be fully developed at the hearing, in the post-hearing briefs and in the proposed 

findings of fact. Any economic issues to be tried such as importation and sale, sufficiency of domestic activities, 

etc.:. - shall also be fully developed at the hearing and in the post-hearing submissions. In addition, unless the 

administrative law judge provides otherwise by written order, the issues concerning permanent relief and bonding, 

including the appropriate remedy in the event that the Commission finds a violation of section 337 and the amount of 

the bond to be posted during Presidential reviev. period shall be fully developed at the hearing, in the post-hearing 

briefs and in the proposed fmdings (\f fact. 

18. Proposed Findings of Fact and Proposed Rebuttal Findings of Fact 

(i) Following the close of the hearings, each party will submit proposed findings off act, brief proposed conclusions 

oflaw, and a final revised exhibit list, see ground rule 12(iv)(a), supra, with its post-hearing brief, and proposed 

rebuttal findings off act with its reply brief. This administrative law judge considers proposed findings of fact to be 

extremely critical. 

(ii) Proposed findings of fact should be in the form of numbered paragraphs and should collectively reflect all 

section 337 elements, all issues set forth in the Scope ofInvestigation of the Notice of Investigation, and any other 

issues that arose during the course of the investigation. Section headings should be used to set off proposed findings 

that relate to section 337 elements and issues. SPc'''>tr>ttPc section have included; where applicable: 

Jurisdiction, Private Parties, Products In Issue, Technical Background, Validity, Enforceability, Infringement, 

Passing Off, False Designation of Origin, Importation and Sale, the Domestic Industry, Effect of Substantial Injury, 
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and/or Threat of Substantial Injury. The sections and sub-sections should reflect the issues in a given investigation. 

With proper subject headings and sub-headings, the proposed findings should tell a story. 

(iii) Proposed findings offact and proposed rebuttal findings offact must be assertions offact only, without 

argument. Argument is appropriate to the post-hearing brief and reply brief. Proposed findings of fact relating to 

credibility of witnesses are appropriate. 

(iv) Each proposed finding offact must be followed by citations to supporting evidence of record, including the 

exhibit(s) and page(s) thereof to be relied upon. Citation accuracy is important. The citations should be 

parenthetically enclosed at the end of the finding. Examples of commonly used citations are as follows: 

Transcript: (Smith, Tr. 895 [Witness Name, Transcript page)) 

Exhibits: (CX-3 at 4; RX-5; SPX-2) 

Pleadings: (Complaint at 2, par. 4; XYZ Corp. Response 
to Complaint at 3, par. 5) 

(v) Proposed rebuttal [mdings should reference the particular proposed findings being rebutted and also be 

appropriately annotated to the record. PlOposed rebuttal findings should not simply refer to previously proposed 

findings of fact, but instead should include the text of any such finding and direct citation to the supporting evidence 

of record. Proposed findings of fact not specifically rebutted by a proposed rebuttal finding of fact shall be deemed 

to have been admitted. 

(vi) A recommended example of an appropriate method of proposed rebut1al findings is attached as appendix A to 

the ground rules. In appendix A, the complainant lists each ofM's (a private party involved) findings off act (FF). 

The complainant, for example, lists MFF 87 (M's finding offact # 87) and following MFF 87 is the complete text of 

said finding off act. Beneath MFF 87 is complainant's admission of said finding offact. Complainant then lists 

MFF 88, again providing the full text of said finding of fact. Following MFF 88 is COMFF88 (complainant's 

objection to M's finding of fact # 88). The objection is then stated and followed by CRMFF 88 (complainant's 

response to M's finding of fact # 88). Complainant's response is broken into four paragraphs for easy citation, 

proposed finding, with citations to the evidentiary record, be responded to. There should not be a response to a 

"range" of another party's proposed findings. If such a response is made, the response may be ignored and the 
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administrative law judge may find that the so responding party has admitted to the proposed findings in issue. 

19. Hearing 

(i) The order at a hearing is the following (subject to alteration at the pre-hearing conference or other changes at the 

discretion of the administrative law judge): 

(a) Complainant's case-in-chief: 

If written witness statements have been used, they are identified and signed (if an 
expert, the witness is offered for qualification, with voir dire thereon by other 
counsel, in the discretion of the judge). Thereafter respondent's counsel and the 
Commission investigative attorney may cross-examine, followed by 
complainant's redirect, etc. 

(b) Respondent's defense case: 

In the event there is more than one respondent, the order of presentation will be 
determined at the pre-hearing conference. Respondents, where possible, should 
avoid unnecessary duplication of effort. If written witness statements have been 
used, respondent's counsel shall confirm for the record the witness' name and 
witness statement signature. Thereafter complainant's counsel and the 
Commission investigative attorney shall cross-examine, followed by respondent's 
redirect, etc. 

(c) Commission investigative attorney's case. 

(d) Complainant's rebuttal case, limited to the scope of respondent's defense case. 

(ii) The administrative law judge prefers that a hearing be kept public. Ifnecessary in came@ testimony may be 

had. Counsel shall indicate when a portion of the record should be in camera. The reporter will maintain the record 

in camera in accordance with the administrative law judge's instructions. Such in camera testimony will be 

segregated from public testimony. 

(iv) The procedural schedule requires in the pre-hearing statement an identification of witnesses (which includes 

rebuttal witnesses for complainant)!7 and identIfication of all exhibits (which includes rebuttal exhibits). See ground 

rule 9 supra. 

17 As for complainant's rebuttal case, complainant may not have the names of all rebuttal witnesses and the 
identification of all rebuttal exhibits until a respondent's case or portion thereof has been heard. In such instance, 
reasonable notice should be given as to every rebuttal witness and every rebuttal exhibit. If the parties cannot agree 
on what constitutes "reasonable notice," the matter should be taken up with the administrative law judge. 
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(v) To better focus on the issues, soon after the pre-hearing statements from the private parties are received by the 

administrative law judge, the administrative law judge will notifY all the parties as to his estimate of the allocation of 

hearing time among the private parties. 18 A party will have to complete its case, both direct, adverse direct, cross etc. 

as well as a complainant's rebuttal within the time period. The allocated time period should take into account any 

examination by the staff and questions from the bench as well as the bench responding to objections. Counsel for 

complainant, after consultations with the other parties, and at a date set by the administrative law judge and before 

the commencement of the hearing will have to submit in writing estimated times for each live witness for all parties. 

As for the allocation of time for a hearing day each private party will have a representative at each hearing day that 

will keep track of the time that the party is questioning a witness, whether it be direct, adverse direct, cross, redirect 

etc. and that time each hearing day shall be totaled and counted against the time allocated for that party. Said 

representative from each private party should get together several times during a hearing day to compare notes on the 

time. In this way there should be no dispute when the time is reported on the record to the administrative law judge 

at the end of a hearing day. The normal evidentiary hearing day is from 8:00 am to 6:00 pm (on the working days of 

the ITC) with one hour for lunch. Depending on the substance of said hearing and other commitments by the 

administrative law judge, he has extended a hearing day to as late as 10:00 pm. Such extension is not routine. 

(vi) It is recommended that real time be utilized by the private parties in evidentiary hearing and especially when 

complicated technical subject matter is in issue. 19 The administrative law judge has found real time especially helpful 

when certain questions are posed to a witness. It has also been helpful in maintaining a public and confidential 

record. The use ofreal time is not mandatory. Morever the administrative law judge has had evidentiary hearings 

when not all of the private parties has had real time. If a private party utilizes real time, the real time should also be 

provided to the administrative law judge, his attorney advisor and the staff. 

(vii) A date will be set after submission of pre-hearing statements for counsel for complainant, after consideration 

with all other parties to submit in writing to the administrative law judge, after consultation with the staff, their 

18 The practice of the administrative law judge will set two periods oftime, one for complainant and one for all ofthe 
respondents. 
19 Real time is at the expense of a party requesting it. 
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(a) counsel discussion with witnesses during the evidentiary hearing, 

(b) witness sequestration, and 

(c) if translators are to be utilized, what they should translate. 

(viii) As for use of exhibits with witnesses at an evidentiary hearing, for witnesses being put on in a party's direct 

case, the party presenting that witness will send to other counsel, by 8:00 pm on the evening before that witness's 

testimony, a list of the exhibits that the party intends to use with the witness on direct examination. Those lists may 

be sent via e-mail. When the witness is to take the stand, counsel during the direct examination will supply to the 

administrative law judge, to the witness, and to counsel for the other parties, a binder (or binders) containing the 

exhibits that the examining attorney intends to use with that witness. Said requirements regarding exhibits do not 

apply to (i) adverse witnesses called on direct or (ii) witnesses being cross-examined. However at the start of 

examination of an adverse witness and cross-examination, where possible, a binder, if possible, should be provided. 

The use of binders accelerate the hearing. Exhibits from binders may be used with a witness. However if there is 

any alteration of an exhibit during a live examination, such alteration should be correlated with the Commission set 

of exhibits which travels with the record. 

(ix.) Any motion ill limine should be filed at least before the 4th business day before the start of the evidentiary 

hearing. Thus if an evidentiary hearing is to start on a Monday, the last day for filing any motions in limine is the 

previous Monday, assuming it is a business day. Any response to a motion in limine should be filed no later than the 

close of the 2nd business day after the filing of said motion. 

(x) Any demonstrative exhibits to be offered should be provided to other parties at least two business days before the 

start of the evidentiary hearing. Thus if an evidentiary hearing is to commence on a Monday, any demonstrative 

exhibit to be proffered should be exchanged no later than the close ofthe prior Wednesday, assuming it is a business 

day. 

20. Obtaining Hearing Transcript 

Street, NW, Suite 600, Washington, DC 20005, phone (202) 628-4888, fax (202) 371-0935. To avoid any confusion 

by any party, in order to obtain a hearing transcript a party must fill out an order form and submit it to Heritage. A 
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party should be mindful that the delivery schedule for an ordered transcript is calculated from the date of order not 

from the date ofthe hearing day. If a party wants daily transcripts and orders them before the hearing commences, 

the party will receive each transcript the day after that particular hearing day is completed. Alternatively, if a party, 

for example, orders a transcript on a ten day basis, the transcript will be available for delivery ten days after the date 

of the order, or the hearing date, whichever is later (in the case of pre-ordering a future hearing.) Thus, if a transcript 

for a hearing day completed June 9th is ordered on a ten day basis on June 15\ the transcript will be ready for 

delivery ten days from June 15t
\ not ten days from June 9th

• What a party pays for a transcript depends upon how 

soon after ordering a transcript the party wants the transcript. The quickest way for a party to obtain a transcript, 

based on the delivery time frame the party chooses, is to order a particular hearing day's transcript on the day of that 

hearing day's completion or to pre-order the transcript prior to the commencement of the hearing. A party must also 

choose a delivery method. The options include courier service, Federal Express, UPS, U.S. Postal Service or 

customer pick-up. The day rate options do not include actual delivery time. Thus, if a party selects a ten day 

schedule, the transcript will be available for delivery ten days after the order is placed, and the party must allow 

additional days for delivery based on the delivery method selected by the party. 

21. Use of Translators for the Hearing 

If a translator is to be used at the hearing, the parties are responsible for obtaining a qualified, neutral 

translator, preferably one upon whom counsel can agree. There should be agreement among the parties as to any 

translator used. See also ground rule 19( vii)( c», supra. 

22. Cooperation 

Due to the time limitations imposed by section 337, counsel should attempt to resolve, by stipulation or 

negotiated agreement, any dispute encountered, including those relating to discovery and submission of evidence. 

To assure the proper cooperative spirit in an investigation, continuing good faith communications between counsel 

for the parties is expected. 

23. Conferences 

The administrative law judge will have phone conferences in appropriate circumstances, providing that the 
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following criteria are meeo 

(a) there is a proposed agenda for the conference concerning the points to be considered and the relief, 

if any, to be requested during the conference; 

(b) all represented parties (including the staff) are on the line; 

(c) those on the line are authorized to speak and act on behalf of the party they represent; 

(d) there is a reporter present on the line; and 

(e) any costs for any telephone conference is at the expense of the private parties. 

24. Submission Of Bracketed Public Versions 

Frequently an order of the administrative law judge requires submission of a bracketed order if a party 

contends that an order marked confidential contains information subject to the protective order. If a confidential 

public version (two copies) is not received by a date set in an order by the administrative law judge the totality of the 

order will be made public by the administrative law judge. It is essential thatthc confidential matter be bracketed 

and not deleted in submission of the bracketed public version (two copies) tl) the administrative law judge. No 

public version of an order should be filed by a party with the Secretary. Rather the administrative law judge will 

issue the public version of his order. 

25. Ex-parte Contacts 

There should be no ex parte contacts with the administrative law judge. Should there be any questions, 

relating to procedure only, a party should contact the administrative law judge's attorney advisor at (202) 205-2694. 

26. Address of Administrative Law Judge 

The administrative law judge's address is the following: 

The Honorable Paul J. Luckern 
International Trade Commission 
500 E Street, S.W., Room 317 
Washington, D.C. 20436 

20 Set: also ground rule 3(iii), supra (relates to telephone conference requirement involving discovery motions). 
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APPENDIX A 



MFF 85. 

1IatQ2.) 

No Objection. 

(ii) 

MFF 86. 

No Objection. 

MFF 87. 

Mr. Smith has been employed by complainant since March 1985. (CX-

Edward Jones 

CX 4 is the witness statement of Edward Jones. (Jones, Tr. at 1025-26.) 

Mr. Jones is a former ACE employee. (CX-4 at Q 3.) He joined ACE 

in April 1981, before the filing date of the '607 patent, and left there in 1983. (RX-371 at 113; CX-4 at Q 3; RX-

200). He began working at complainant in April 1995. (CX-4 at Q 3.) 

No Objection. 

MFF 88. At ACE, Mr. Jones was intimately involved in the implementation of the 

idea behind the '607 patent. (RX-371 at 25, 113.) 

COMFF 88. Mischaracterizes the record, record supports opposite fmding. 

CRIvlFF 88. Mr. Jones did not conceive, develop or refine the idea tor the '607 

penent. To the best ofMr. Jones' knowledge, Paul King invented the '607 patent. (Jones, CX -554, Q5 and Q6.) 

CRMFF88A. Mr. Jones was a junior technician who implemented Mr. King's idea of 

'607 patent into silicon. The '607 patent was Mr. King's idea. Mr. King put all of the pieces of the invention 

together to solve a problem that the industry faced. (Jones, Tr. at 1061, 1063.) 

CRMFF88B. 

(Jones, Tr. at 1049.) 

CRMFF88C. 

Mr. Jones was not involved in the development of the '607 patent. 

Mr. Jones did not make a suggestion to Mr. King that he incorporate the 

mask into the chip, because that was Mr. King's idea. Mr. Jones might have given a suggestion on a circuit and how 

the circuit could be implemented. (Jones, Tr. at 1067, 1068.) 

who was a young engineer at the time, did not have the breadth to come up with the mask. (Jones, Tr. at 1061, 1064.) 
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